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THREE RECENT DECISIONS OF THE UNITED STATES 
SUPREME COURT are of importance to foreign corporations. 
While the cases at bar concerned directly the foreign corporation 
laws of only three states—Alabama, Arkansas and Kansas—the 
principles involved in two of the cases can be applied with equal 
force to the foreign corporation laws of some fifteen other states, 
and if so applied will do away with the extremely unfair and ex- 
cessive taxes now sought to be imposed upon foreign corporations 


by those states as a prerequisite of doing business within their bor- 
ders. 


IN ALABAMA Sections 2391 to 2400, inclusive, of the Code of 
1907, provides for the payment of an annual franchise tax by every 
foreign corporation authorized to do business within the state, at 
a rate higher than a similar tax required of domestic corporations. 
In the case of Southern Railway Company vs. Samuel E. Greene, 
decided February 21, 1910, the Supreme Court passed upon the fol- 
lowing question: “When a corporation of another state has come 
into the taxing state, in compliance with its laws, and has therein 
acquired property of a fixed and permanent nature, upon which it 
has paid all taxes levied by the State, is it liable to a new and addi- 
tional franchise tax for the privilege of doing business within the 
State, which tax is not imposed upon domestic corporations doing 
business in the State of a similar character as that in which the for- 
eign corporation is itself engaged ?” 

The Court makes the distinction that it is not dealing with a cor- 
poration seeking admission to the State of Alabama, nor with one 
which has a limited license, which it seeks to renew to do business 
in that state, nor with one which has come into the state upon con- 
ditions which it has since violated, but that it is dealing with a cor- 
poration which has come into and is doing business within the state 
with the permission of the state and has established therein a busi- 
ness of a permanent character, requiring for its prosecution a large 
amount of fixed and permanent property, which the foreign corpo- 
ration has acquired under the permission and sanction of the laws 
of the state. It reaches the conclusion that to tax the foreign cor- 
poration for carrying on business, under the circumstances shown, 
by a different and much more onerous rule than is used in taxing 
domestic corporations for the same privilege, is a denial of the equal 
protection of the laws, and the plaintiff being in a position to invoke 
the protection of the Fourteenth Amendment, that such attempted 
taxation under the statute of the state, does violence to the Federal 
Constitution. The case of Louisville & Nashville Railroad Com- 
pany vs. John B. Gaston, and the case of the Central of Georgia 
Railway Company vs. John B. Gaston were decided at the same time 
on the authority of the Southern Railway Company case. 


IN ARKANSAS the Legislature of 1907 passed an act, known as 
the “Wingo Act” (Acts of Arkansas, 1907, page 744), which re- 
quired, among ether things, that all foreign corporations seeking to 
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do business in the state should pay into the state treasury a feé 
based upon the entire authorized capital stock. On February 21st 
the United States Supreme Court in the case of O. C. Ludwig, 
Secretary of State of Arkansas, vs. The Western Union Telegraph 
Company, held this statute to be unconstitutional and void, as ille- 
gally burdening interstate commerce and imposing a tax on property 
beyond the jurisdiction of the state. The Court said in part: “The 
capital stock of the company represents, we repeat, all its business, 
property and interests throughout the United States and foreign 
countries, and the requirement that the company engaged in inter- 
state commerce, may continue to do a local business in Arkansas, 
and escape the heavy penalties prescribed, must pay a given amount 
(in this case $25,050) based on all its capital stock, merely for fil- 
ing its articles of incorporation with the Secretary of State, is, in 
effect a direct burden and tax on its interstate business, as well as 
on its property outside of the State.” In the case of The Western 
Union Telegraph Company vs. P. R. Andrews, et al, decided at the 
same time, in which the Telegraph Company sought to enjoin the 
prosecuting attorneys of Arkansas from instituting actions to en- 
force the penalties of the “Wingo Act,” the Court held that the 
Federal Courts are not prohibited by the Eleventh Amendment of 
the Constitution from enjoining state officers attempting to enforce 
the penalties of an unconstitutional act. 


IN KANSAS Sec. 1336 of the General Statutes, 1905, required 
every foreign corporation, before receiving authority to do busi- 
_ ness in the state, to pay the State Treasurer of Kansas a fee based 
upon its authorized capital. In the case of The Western Union 
Telegraph Company vs. the State of Kansas, ex rel. C. C. Coleman, 
Attorney General, decided January 17th, the Court held that the 
payment by the Telegraph Company of the above fee on its author- 
ized capital, representing, as that capital clearly does, all of its 
business and property, both within and outside of the state, as a 
condition of its right to do local business in Kansas, is, in its es- 
sence, not simply a tax for the privilege of doing local business in 
the state, but a burden and tax on the company’s interstate business 
and on its property located or used outside the state. The Court 
holds that the state cannot compel the Telegraph Company as a con- 
dition of its doing local business in Kansas to pay a tax based upon 
its entire authorized capital stock, and that any such condition is 
unconstitutional and void. Although the section here construed was 
subsequently amended by Chapter 140 of the Laws of 1907, this lat- 
ter statute also conflicts with the principles laid down in this case, 
as it imposes a fee based upon the authorized capital stock. The 
case of The Pullman Company vs. State of Kansas ex rel. C. C. 
Coleman, was decided on January 31, 1910, on the authority of the 
Western Union case. 


THE SUPREME COURT OF THE UNITED STATES in the Kan- 
sas case above referred to said in part: “It is easy to be seen that 
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if every state should pass a statute similar to that enacted by Kan- 
sas not only the freedom of interstate commerce would be destroyed, 
the decisions of this court nullified and. the business of the country 
thrown into confusion, but each state would continue to meet its 
own local expenses not only by exactions that directly burdened 
such commerce, but by taxation upon property situated beyond its 
limits. We cannot fail to recognize the intimate connection which, 
at this day, exists between the interstate business done by interstate 
companies and the local business which, for the convenience of the 
people, must be done or can generally be better and more econom- 
ically done by such interstate companies rather than by domestic 
companies organized to conduct only local business. It is of the last 
importance that the freedom of interstate commerce shall not be 
trammelled or burdened by local regulations which, under the guise 
of regulating local affairs, really burden rights secured by the Con- 
stitution and laws of the United States. While the general right of 
the states to regulate their strictly domestic affairs is fundamental 
in our constitutional system and vital to the integrity and perma- 
nence of the system, that right must always be exerted in subordi- 
nation to the granted or enumerated powers of the General Govern- 
ment, and not in hostility to rights secured by the Supreme Law of 
the Land.” 

From the opinion in the Arkansas case we quote as follows: 
“The difference in the wording of the Kansas and the Arkansas 
statutes cannot take the present case out of the ruling of the former 
cases. On the authority of the Kansas cases and for the reasons 
stated in the opinions therein, we hold the statute in question to be 
unconstitutional and void, as illegally burdening interstate com- 
merce and imposing a tax on property beyond the jurisdiction of the 
state.” The significance of these statements lies in the fact that not 
only the states of Arkansas and Kansas, but also the states of Cali- 
fornia, Colorado, Florida, Idaho, Iowa, Mississippi, Montana, Ne- 
braska, Nevada, New Mexico, North Carolina, Oklahoma, Texas, 
Virginia and Wyoming impose upon foreign corporations seeking 
to do business within their jurisdictions, a fee based upon the entire 
authorized capital stock. Since the Arkansas and Kansas statutes 
in this respect have been declared unconstitutional those of the other 
states above mentioned would appear in effect to be also invalidated 
by the decisions above referred to. 


TWO DECISIONS ON NOMINAL DIRECTORS have recently been 
handed down, one in Maine and the other in New Jersey. Jn Maine 
it was held (Mason vs. Carrothers, 74 At. Rep. 1030) that in the 
transaction of purchasing property and issuing stock in payment 
therefor, the statute (Ch. 47, Sec. 50) contemplates two independ- 
ent contracting parties, one buying and the other selling; each look- 
ing out for his own interests. It does not contemplate one party 
dealing with himself and acting in two capacities. It means, also, 
the honest and bona fide judgment of the directors. In New Jersey 
in a case of a different nature (Jackson vs. Hooper et al, N. J. 





Court of Errors and Appeals, decided February 28, 1910, not yet 
reported) the Court held that an agreement between shareholders 
controlling the stock of a corporation, that certain directors should 
act as nominal or dummy directors, subservient to the will of the 
parties, is illegal and cannot be enforced in a court of equity. 


THE RETALIATORY FEATURE OF THE NEW JERSEY COR- 
PORATION LAW provides that a fee of $10 shall be charged every 
foreign corporation entering the state to do business, except the 
corporations of states imposing a greater charge upon New Jersey 
companies doing business within their borders. The Texas Com- 
pany with a capital of $12,000,000 applied for permission to do bus- 
iness in New Jersey. The Secretary of State of New Jersey insisted 
upon the payment of a fee of $12,040, which amount would be 
charged a New Jersey corporation of the same capital seeking to 
operate in Texas. The Texas Company then began mandamus pro- 
ceedings to compel the acceptance of the $10 fee, contending that 
the retaliatory feature of the law was unconstitutional. The Su- 
preme Court of New Jersey on March 7th held that the retaliatory 
feature of the Act of 1894 was constitutional and was not repealed, 
as contended by the Texas Company, by the subsequent legislation 
of 1904. 

IN ILLINOIS the Supreme Court has held in the case of the 
Alpina Portland Cement Company vs. the Jenkins & Reynolds Com- 
pany (decided February 16, 1910) that a single transaction within 
the state by a foreign corporation does not constitute doing business 
within the meaning of the foreign corporation act, and that “doing 
business” or “transacting business” by a foreign corporation does 
not include acts not constituting any part of its ordinary business, 
such as instituting and prosecuting actions in court. This decision 
overrules the Appeilate Court in the case of the Frank Simpson 
Fruit Company vs. the Atchison, Topeka & Santa Fe Railroad 
Company, referred to in our January Journal, which held that a 
foreign corporation could not commence suit in an Illinois court 
without complying with the foreign corporation law. 


THE COMMISSION ON THE REVISION OF THE CORPORATION 
LAWS OF MAINE appointed by the last Legislature, met at Port- 
land on March 2nd. Several suggestions with regard to changing 
the law were presented to the Commission, but no definite action 
was taken. It is reported that Members of the Bar throughout the 
state are opposed to any change in the present corporation law. 


THE PROPOSED FEDERAL CORPORATION LAW which is now 
pending before Congress was denounced as unconstitutional by the 
Legislative Committee of the Allegheny County (Pennsylvania) 
Bar Association in its report submitted to the Association on March 
4th. Action of the report of this Committee will be taken by the 
Association at its next meeting. Recent reports from Washington 
state that no action will be taken by Congress to enact this law at 
the present session. 
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OUR FEDERAL DEPARTMENT 


Few subjects of legislation have received more adverse criticism 
from the business interests of the country than the Federal Corpo- 
ration Tax Act, which became a law on August 5, 1909. 

In spite of the numerous protests and denunciations of the law, 
however, the administration apparently has been firm in its refusal 
to recommend a repeal or amendment before the law has received a 
trial. 

This may fairly be taken as an indication of the attitude of the 
administration on the subject of corporations. It foreshadows ad- 
ditional and probably more radical legislation at Washington. 

If the law is declared unconstitutional other measures will no 
doubt be devised for the supervision and regulation of corporations. 

It is of the utmost importance that all corporations should be 
familiar with this law and the regulations issued for its administra- 
tion, the decisions explaining its involved points and the general 
practice in complying with it. 

It is of equal importance to keep in touch with the developments 
of corporate legislation in general at Washington, for there seems to 
be a determined effort to bring certain corporations under the direct 
control of the Federal Government. 

Our Federal Department is prepared to furnish corporations a 
copy of every amendment to the law, every regulation issued by the 
Treasury Department, every court decision on the law, reports of 
the attitude of corporations throughout the country with regard to 
the law and copies of blank forms. This service also includes noti- 
fication of the time for filing reports and taking other steps required 
by the law. 

The service is rendered for a small annual fee. 

If, as counsel, you are interested in this service, please write us 
and we shall be pleased to explain it in greater detail. 


Che Corporation Crust Company 


SYSTEM 


37 Wall Street, New York 135 Adams Street, Chicago 
711 Tremont Building, Boston 15 Exchange Place, Jersey City 
281 St. John Street, Portland, Me. 700 Land Title Blidg., Philadelphia 
901 Market Street, Wilmington, Del. 922 Bank of Commerce Blidg., St. Louis 
95 Gresham Street, London, E. C. 304 Market Street, Camden, N. J. 
; La Mutua 518, Mexico City 








